ECCLESIASTICAL  PATRONAGE  IN  SCOTLAND 
IN  THE  12th  AND  13th  CENTURIES 


By  the  Rev.  George  P.  Innes,  B.D.,  LL.B. 

Much  has  been  written  of  patronage  in  the  later  stages  of  its  development 
in  Scotland,  but  the  medieval  period  has  been  strangely  neglected.  This 
study  is  concerned  with  the  twelfth  and  thirteenth  centuries,  and  attention 
has  been  focussed  on  the  patronage  of  parochial  benefices  ; the  inclusion 
of  monastic  and  cathedral  foundations  would  have  widened  the  field  too 
much.  What  is  attempted  here  is  something  by  way  of  introduction  to 
the  study  of  parochial  church  patronage  in  Scotland  during  this  period. 

In  the  time  of  Queen  Margaret  and  her  sons,  the  church  in  Scotland 
was  almost  completely  reshaped.  There  were  introduced  customs  and 
institutions  which  had  a long  history  of  growth  and  development  else- 
where. The  institution  of  patronage  is  one  example  of  this.  It  was  not 
an  indigenous  growth  in  Scotland  but  was  introduced  largely  under 
Anglo-Norman  influence  about  the  beginning  of  the  12th  century.  It  was 
part  of  the  Anglicization  or  Romanization  of  the  church  in  Scotland 
which  took  place  at  that  time. 

While  we  are  concerned  with  the  operation  of  patronage  in  Scotland 
during  the  period  indicated,  attention  must  be  given  to  its  continental 
antecedents.  The  institution  had  been  in  existence  for  several  centuries 
before  it  was  introduced  into  Scotland,  and  during  that  time  it  had  under- 
gone many  changes,  as  it  adapted  itself  to  the  conditions,  social  and 
political,  in  which  it  had  to  work.  It  is  impossible  to  understand  the 
significance  of  its  development  in  Scotland  without  knowing  something 
of  its  previous  history.  “ The  reign  of  David  I,”  writes  Hume  Brown,  in 
a passage  quoted  with  approval  by  Bishop  Dowden,  “ is  perhaps  the  most 
important  in  Scottish  history,  as  it  was  mainly  by  his  endeavours  that 
Church  and  State  took  the  form  which  they  retained  throughout  the 
Middle  Ages.  But  the  work  of  David  was  purely  imitative,  and  it  can  be 
understood  only  by  reference  to  the  developments  of  the  other  countries 
of  Christendom.”1 

Our  first  task,  then,  must  be  to  enquire  how  ecclesiastical  patronage 
was  established  ; and  what  transformations  it  had  undergone  prior  to  its 
introduction  to  Scotland. 

1 Dowden,  Mediaeval  Church  in  Scotland,  p.  3,  n.  I.  Dr.  David  Easson  who 
introduced  me  to  the  study  of  patronage  emphasised  the  importance  of  viewing  the 
subject  first  of  all  in  its  wider  European  aspect. 
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I 

In  seeking  to  investigate  the  beginnings  of  church  patronage,  we  are 
dealing  with  a subject  which  has  received  much  attention  from  French 
and  German  scholars  during  the  past  fifty  years.  It  is  much  more  recently 
that  English  historians  have  realised  the  importance  of  this  field  of  study.1 
Dr.  Ulrich  Stutz  spent  a lifetime  of  research  on  the  subject  of  “ the  pro- 
prietary church.”  Eigenkirche  was  the  word  which  he  found  convenient 
to  describe  his  meaning  ; ecclesia  propria  is  the  description  of  the  Latin 
documents.  Stutz’  two  books,  Die  Eigenkirche  als  Element  des  mittelalter- 
lich-germanischen  Kirchenrechts,  now  accessible  to  English  readers  in 
Geoffrey  Barraclough’s  recent  translation,2  and  Geschichte  des  kirchlichen 
Benefizialwesens , both  published  in  Berlin  in  1895,  have  been  described 
as  marking  an  epoch.  About  the  same  time  the  French  scholar,  Imbart 
de  la  Tour,  was  investigating  the  development  of  patronage  in  France. 
The  results  of  his  researches  which  appeared  first  in  the  Revue  Historique 
were  later  published  as  Les  Paroisses  Purales  dans  I’ancienne  France, 
and  form  an  interesting  basis  of  comparison  with  Stutz’  work.3  In  Le 
Droit  de  propriety  des  laiques  sur  les  eglises,  Paul  Thomas  covers  much  the 
same  ground,  though  with  a more  strictly  legal  interest.4  These  are  still 
the  principal  works,  but  there  is  a vast  and  growing  literature  on  the 
subject.5  While  there  are  many  unsettled  points  of  controversy,  there  is  a 
history  of  patronage  which  can  be  traced  with  some  degree  of  precision, 
and  it  would  probably  be  true  to  say  that  the  general  conclusions  drawn 
by  the  writers  whom  one  has  mentioned  remain  unchallenged.  In  what 
follows  these  conclusions  are  indicated. 

The  Christian  Church  is  a divine  institution  drawing  her  life  from 
above,  and  having  an  aim  which  is  supernatural.  Yet  her  sphere  of 
activity  is  in  this  world,  and  at  every  period  in  her  history  she  has  been 

1 Powicke,  The  Thirteenth  Century,  p.  463,  speaks  of  “ this  important  and 

neglected  aspect  of  ecclesiastial  jurisdiction.”  Morgan,  English  Lands  of  the  Abbey 
of  Bee.,  p.  31,  " the  history  of  ecclesiastical  patronage  in  England  is  still  unwritten.” 

3 Barraclough,  Studies  in  Mediaeval  History,  vol.  II,  pp.  35-70. 

s Revue  Historique,  vols.  LX,  LXI,  LXIII,  LXVII,  LXVIII.  Les  Paroisses 
Rurales  (Paris,  1900). 

4 Le  Droit  de  . . . (Bibl.  de  Vdcole  des  hautes  itudes,  vol.  19,  1906). 

5 Hartridge,  Vicarages  in  the  Middle  Ages  (Cambridge,  1930)  I Colvin,  The 

White  Canons,  p.  272ft  (Oxford,  1951)  ; Wood,  English  Monasteries  and  Their 
Patrons  in  the  Thirteenth  Century  (Oxford,  1955)  : English  Historical  Review, 

vols.  xxiii,  1 16,  and  lxvii,  481  ; Esmein,  Histoire  du  Droit  Francois,  p.  154  ; Lesne, 
Histoire  de  la  Propriiti  Ecclts.  en  France,  vol.  I,  p.  70  ; Revue  Historique  de  Droit,  t. 
iv.,  254  ; G.  Mollat,  Le  Droit  de  patronage  en  Normandie,  du  xie  au  xv  siecle,  in 
Revue  d’histoire  ecclisiastique,  xxxiii  ( 1937) • PP-  463ff- 
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influenced  by  the  political,  economic  and  legal  environment  in  which 
she  has  carried  on  her  work.  The  Roman  Empire,  the  Feudal  System  and 
the  Modern  State  ; each  has  left  its  mark  on  the  Church.1 

Thus  E.  W.  Watson  remarks  that  “ while  the  episcopal  government 
of  the  Church  was  imitated  from  the  bureaucratic  system  of  the  Roman 
Empire,  as  it  was  devised  by  Diocletian  and  perfected  by  Constantine 
the  Great,  the  parochial  system  is  of  Teutonic  origin  ; and  the  adjust- 
ment of  the  two  forms  a great  part  of  Church  History.”2 

And  P.  Thomas  comments  in  a passage  which  illumines  much  that  is 
to  come,  “ L’ Eglise  elle-meme  qui  avait  une  autre  origine,  une  autre 
destination,  une  autre  nature  que  la  feodalite,  subit  si  profondement  l’ influence 
du  millieu  social  ou  elle  devait  vivre,  qu’elle  finit  par  faire  corps  avec  le 
systeme  feodal  et  a in  consacrer  les  abus.”3 

The  scheme  of  church  property  law  which  prevailed  in  the  early 
Christian  empire  was  a highly  centralised  system  of  administration.  Accor- 
ding to  W.  W.  Buckland,  the  “church”  of  a city  was  recognised  as  a 
collegium  with  the  bishop  at  the  head,  capable  of  owning  and  acquiring 
property  by  will  or  otherwise.4  Within  his  diocese  the  powers  of  the  bishop 
were  great.  He  was  the  sole  dispenser  of  the  revenues  of  the  diocese,  the 
sole  proprietor  of  church  lands  and  goods.  The  diocesan  clergy  ministered 
in  his  name,  and  received  as  their  maintenance  the  stipends  that  he 
allowed  them.5 

This  urban  and  centralised  system  which  developed  within  the  context 
of  the  Roman  Empire,  and  was  suited  to  an  age  advanced  in  commerce 
and  orderly  government,  was  gradually  replaced  by  a grouping  of  churches 
based  not  on  the  authority  of  the  bishop  but  on  the  relationship  between 
churches  and  their  owners.6  In  the  centuries  following  the  overthrow  of 
the  Roman  Empire  the  conception  gradually  prevailed  that  if  a man 
built  a church  upon  his  land,  it  remained  his  property.  He  had  the  right 
of  appointing  its  priest  and  of  administering  its  revenues.  The  church 
was  a source  of  profit  to  its  owner.  Here  we  have  the  origin  of  lay 
patronage.  “The  right  which  from  the  twelfth  century  onwards  appears 

1 Barraclough,  op.  cit.,  p.  35. 

2 OUard  and  Crosse,  Dictionary  of  English  Church  History,  pp.  441-442. 

8 Thomas,  op.  cit.,  p.  n. 

4 Buckland,  A Textbook  of  Roman  Law  (2nd  edit.,  Cambridge,  1932),  p.  177. 

8 E.  W.  Watson,  The  Development  of  Ecclesiastical  Organisation  and  its  Financial 
Basis,  Cambridge  Medieval  History,  vi,  528. 

8 Knowles,  The  Monastic  Order  in  England,  p.  563. 
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as  a mere  right  of  patronage  ...  is  in  origin  and  ownership  of  the  soil 
upon  which  the  church  stands  and  an  ownership  of  any  lands  or  goods 
that  have  been  set  apart  for  the  sustenance  of  a priest  who  offers  sacrifice 
at  the  shrine.  ...  It  is  long  before  the  founder’s  right  is  whittled  down 
to  patronage.”1 

The  various  theories  as  to  the  origin  of  those  owned  churches  may  be 
studied  in  the  works  to  which  reference  has  been  made.  Stutz  found  an 
explanation  in  Germanic  custom,  in  the  status  of  the  pagan  temples. 
The  Christian  lord  had  the  same  rights  over  his  church  as  his  ancestors 
had  over  their  pagan  sanctuaries.2  For  Imbart  de  La  Tour,  encroachment 
and  the  natural  evolution  of  the  idea  of  patronage  accounts  at  once  for 
the  owned  church  and  the  later  transformation  of  public  churches  into 
private  property.3  Thomas  regards  the  claims  of  proprietors  as  resting 
mainly  on  the  jus  soli.4  The  church  was  simply  an  appurtenance  to  the 
land  like  a mill  or  a bakehouse. 

In  his  introduction  to  The  Lincolnshire  Domesday,  Sir  Frank  Stenton 
lists  church  and  manor  among  the  profitable  appurtenances  to  a manor. 
“ Among  the  miscellaneous  sources  of  manorial  revenue,  mills  were  the 
most  important.  . . . Like  a mill,  a church  was  usually  a source  of  profit 
to  some  owner.”5  A similar  attitude  is  expressed  in  a charter  granted  to 

1 Pollock  and  Maitland,  History  of  English  Law,  vol.  I,  p.  497.  Also  for  this 
whole  paragraph  ; Cambridge  Medieval  History,  vol.  VI,  530-53  ; Whitney,  Hilde- 
brandine  Essays,  pp.  4-6  ; Knowles,  op.  cit.,  p.  564  ; Hartridge,  op.  cit.,  p.  2.  But 
the  English  writers  are  mainly  following  Stutz. 

a Stutz,  Geschichte  des  Kirchlichen  Benefizialwesens,  p.  89  et  seq. 

3 Imbart  de  La  Tour,  Les  Paroisses  Rurales,  p.  1 76ff. 

* Thomas,  Le  Droit  de  Propriite,  pp.  28-31.  E.  Lesne  takes  the  view  that 
many  factors  combined  to  produce  the  private  church.  ' ‘ The  original  right  of  the 
proprietor  of  the  ‘ villa  ’ on  his  private  oratory,  of  the  founder  on  the  church  built 
at  his  expense  and  on  his  own  land,  the  usurpation  by  the  master  of  the  domain  of 
the  rights  the  bishop  had  reserved  for  himself  on  the  church  which  he  had  conse- 
crated the  protection  accorded  by  the  laity  to  the  persons  of  clerks,  then  to  the 
church,  to  the  parish  . . . these  are  the  elements  the  combination  of  which  caused 
the  private  church  to  appear."  (Histoire  de  la  propriety  ecclisiastique  en  France, 

I-  P-  77  ) 

5 The  Lincolnshire  Domesday  (Lincoln  Record  Society,  vol.  19),  pp-  xxi-xxii  : 
•'  The  division  of  a property  implied  a corresponding  division  of  the  profits  which 
might  come  to  an  owner  from  the  church  or  churches  built  upon  it.  . . . Where 
two  or  more  lords  contributed  equally  towards  the  building  of  a church  and  the 
endowment  of  a priest,  all  were  held  entitled  to  share  equally  in  the  ensuing  profits. 
Where  a lord  built  a church  at  his  own  cost,  it  became  his  church.  . .”  Compare 
also  : F.  M.  Stenton,  Transcripts  of  Charters  relating  to  Gilbertine  Houses,  p.  xxin, 
also  F M.  Stenton,  Documents  illustrative  of  the  Social  and  Economic  History  of  the 
Danelaw,  p.  lxxiv  : "...  about  the  year  1150  the  ordinary  formulae  of  enfeoff- 
ment were  considered  appropriate  to  the  grant  of  a church  ...  no  fundamental 
difference  was  recognised  at  this  time  between  a church  and  the  other  profit-yielding 
appurtenances  of  an  estate.” 
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Thurgarton  priory  about  1150.  Robert  de  Caux  gave  a mill  on  the 
Doverbeck,  Notts,  to  be  held  by  the  brethren  of  Thurgarton  “ until  I 
shall  give  them  a church  or  something  which  would  be  more  useful  to 
them.”1  Possession  of  a church  was  one  condition  for  the  thriving  of  a 
thegn.  From  the  late  Anglo-Saxon  period  comes  the  alliterative  descrip- 
tion, "And  if  a ceorl  throve,  so  that  he  had  fully  five  hides  of  his  own 
land,  church  and  kitchen,  bell-house  and  burh-gate,  seat  and  special  duty 
in  the  king’s  hall,  then  was  he  thenceforth  of  thegn-right  worthy.”2 
F.  W.  Maitland  comments  that  he  may  be  said  to  “have”  the  church  in 
no  very  different  sense  from  that  in  which  he  “has”  the  bell-house  and  the 
kitchen.3  The  church  was  private  property.  Built  at  his  own  cost,  it 
provided  a source  of  income  to  the  founders  and  his  heirs  ; and  it  was 
only  by  slow  degrees  and  mainly  as  a result  of  episcopal  pressure  that  the 
patron  or  owner  who  appointed  the  priest  was  compelled  to  assign  a 
definite  portion  of  the  revenues  of  the  church  for  his  maintenance.4 

Carolingian  legislation  concerned  itself  with  the  proprietary  church  in 
much  detail.5  While  the  principle  of  private  ownership  was  allowed,  an 
attempt  was  made  to  limit  the  consequences  which  founders  drew  from  it. 
Throughout  our  period  the  church  legislated  on  the  administration  of  the 
dos,  the  appropriation  of  the  offerings,  tithes,  the  nomination  of  the  clergy, 
the  commendatio  ecclesiae.  Churchmen  of  the  calibre  of  Prudentius  of  Troyes 
and  Hincmar  of  Laon,  Abbo  of  Fleury  and  Cardinal  Deusdedit  attacked 
the  whole  system  of  private  ownership,  and  many  proprietors  conveyed 
their  churches  to  bishoprics  and  monastic  houses,  sometimes  gratuitously, 
in  other  cases  for  considerations  pecuniary  or  otherwise  ; but  many  of 
the  laity  declined  to  disembarrass  themselves  of  their  ecclesiastical  wealth, 
and  against  these  the  church  took  the  offensive.  The  idea  of  the  owned 
church  had  not  been  confined  to  lesser  churches,  but  came  to  be  applied 
to  bishoprics  and  abbeys  as  well.  Kings  asserted  a patronage  over  ancient 


1 Southwell  Minster,  Thurgarton  Cartulary,  f.  54. 

• Stubbs,  Select  Charters,  9th  edit.,  p.  88. 

* Pollock  and  Maitland,  A History  of  English  Law,  p.  498 ; Cambridge 
Mediaeval  History,  vol.  VI,  p.  531  ; Ollard  and  Crosse,  op.  cit.,  p.  443. 

4 F.  M.  Stenton,  Anglo-Saxon  England,  pp.  149-150  ; R.  H.  Hodgkin,  A 
History  of  the  Anglo-Saxons  (Oxford,  1939).  PP-  424ft ; H.  H.  Bohmer,  Eigenkirchen- 
tum  in  England,  in  Texte  und  Forschungen  zur  Englischen  Kulturgesckichte  ; 
Festgabe  fur  Felix  Liebermann,  pp.  30iff. 

8 An  admirable  summary  of  the  legislation  will  be  found  in  G.  Tellenbach, 
Church,  State  and  Christian  Society,  Appendix  II.  J.  P.  Whitney,  Hildebrandine 
Essays  will  also  be  found  useful ; and  the  chapters  by  J.  P.  Whitney  and  Z.  N. 
Brooke  in  Camb.  Med.  Hist.,  vol.  V,  and  the  relevant  sections  of  P.  Thomas,  op.  cit. 
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cathedrals,  and  the  conception  of  the  proprietary  church  very  nearly 
embraced  the  papacy  itself.  “A  few  more  emperors  like  Henry  III,”  says 
Stutz,  ' ‘ and  the  mother  church  of  Christendom  would  become  the  private 
church  of  the  German  ruler.”1 

It  was  this  state  of  things  that  led  to  the  great  conflicts  of  the  eleventh 
and  twelfth  centuries.  It  was  over  the  appointment  to  higher  offices,  the 
investiture  of  bishops,  that  the  main  conflict  took  place  ; but  the  principle, 
“ No  investiture  with  the  lay  hand,”  applied  over  the  whole  field,  and 
was  brought  to  bear  on  the  patrons  or  owners  of  lesser  churches  as  well.2 
Then  the  canonists  succeeded  in  detaching  the  jus  patronatus  from  its 
real  basis  in  dominium,  and  Pope  Alexander  III  represented  it  as  a jus 
spirituali  annexum,  an  outcome  of  the  gratitude  of  the  church  to  a pious 
donor.3  Thus  was  laid  the  basis  of  the  classical  law  of  the  church  regarding 
patronage.  The  new  conception  which  was  the  outcome  of  a legal  fiction, 
implied  that  the  interests  and  welfare  of  the  church  were  the  primary 
consideration,  that  cases  of  controversy  as  to  patronage  would  come 
within  the  church’s  jurisdiction,  and,  perhaps  most  important  of  all, 
that  the  exercise  of  the  right  would  depend  on  the  goodwill  and  recognition 
of  the  church  which,  as  Stutz  remarks,  could  show  itself  less  grateful  as 
time  went  on.4 


II 

It  is  against  this  larger  background  that  the  changes  which  took  place 
in  the  Scottish  Church  during  the  twelfth  and  thirteenth  centuries  must 
be  viewed,  for  these  changes  were  not  isolated  from  the  main  movements 
of  European  history.  The  general  issue  of  episcopal  investiture  was  raised 
once  only  ; but  in  the  parish  the  owned  church,  so  fiercely  condemned  by 
ecclesiastical  reformers,  took  root.5  At  the  beginning  of  the  period, 
patrons  claimed  large  powers  in  the  churches  of  their  foundation,  and  the 


1 Barraclough,  op.  cit.,  p.  64. 

£ See  Z.  N.  Brooke's  Raleigh  Lecture,  Lay  Investiture  and  its  relation  to  the 
Conflict  of  Empire  and  Papacy. 

8 Thomas,  op.  cit.,  p.  130. 

4 The  church’s  victory  was  a limited  one,  e.g.,  in  England,  France  and  Germany 
she  failed  to  secure  jurisdiction  in  relation  to  patronage  rights;  and,  as  Stutz 
remarks,  appropriation  was  a perpetuation  of  the  essential  features  of  eigenkirchen. 
" So  enstand  als  zweite  Tochter  des  Eigenkirchenrechtes  und  als  jungere  Schwester  des 
Patronates  die  Inkorporation.”  U.  Stutz,  Gratian  und  die  Eigenkirchen,  p.  12. 

• Morgan,  Organisation  of  the  Scottish  Church  in  the  Twelfth  Century,  in 
T.R.H.S.,  1947,  p.  149;  Ritchie,  The  Normans  in  Scotland,  p.  201. 
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language  of  the  charters  is  crudely  proprietary.  The  grant  of  a church 
conveyed  more  than  the  right  of  patronage,  but  the  whole  revenues 
derived  from  glebe,  tithes  and  offerings.1  The  Scottish  bishops  were, 
however,  closely  in  touch  with  the  developments  of  ecclesiastical  law, 
and  gradually  established  the  principle  that  in  the  transfer  of  a church 
their  consent  was  necessary  for  the  valid  transfer  of  the  spiritualities, 
and  therefore  also  for  the  appointment  of  parsons  who  should  be  res- 
ponsible to  them  for  the  spiritualities.2  By  the  middle  of  the  thirteenth 
century,  even  the  language  of  charters  was  more  acceptable  to  canon  law,3 
and  the  canonical  formula,  sacer dotes  episcopis  de  spiritualibus , patronis 
veto  de  temporalibus  debeant  respondere,  seems  to  have  become  established.4 

On  the  important  question  of  the  practice  of  patrons  presenting  candi- 
dates as  incumbents  to  the  diocesan,  there  is  only  fragmentary  evidence 
in  Scotland  for  the  vital  period.  There  is  not  much  more  evidence  in 
England  ; but  for  the  next  period,  when  the  practice  had  become  normal 
and  indeed  obligatory,  there  are  in  England  the  series  of  Bishops’  Registers, 
the  first  relevant  one  being  the  Rotuli  Hugonis  de  Welles,  Bishop  of 
Lincoln.  Unfortunately  for  Scotland  not  a single  Bishop’s  Register  appears 
to  have  survived.5 


An  early  example  of  a patron  presenting  a rector  to  his  diocesan  and 
of  the  rector’s  being  received  by  him  is  in  Registrum  Episcopatus  Glas- 
guensis,  No.  XI.5  Here  about  1147-51,  Bishop  Herbert,  as  representing  the 
church  of  Glasgow,  is  recognised  by  the  Bishop  of  St.  Andrews  as  patron 
of  the  church  of  Lochworuora  (Borthwick).  He  presents  {trader e)  the  Prior 
of  Scone  to  the  Bishop  of  St.  Andrews  who  receives  him  as  parson  {in 
Personam  . . . suscepimus)  P This  early  example  is,  of  course,  wholly 


.7  ?ayjow,  Durham  Jurisdictional  Peculiars,  p.  126;  Cosmo  limes,  Scottish 
Legal  Antiquities,  p.  204  ; Dowden,  Chartulary  of  Lindores,  xliii, 
a Morgan,  op.  cit.,  p.  139. 

patronage  of  ^hu^ches*on'lya*,  PP'  ^ 3°'3‘’  35‘36'  We  have  01 

became  usual  in  the  later  twelfth  century.  Cf  a 
privilege  of  Pope  Alexander  III  to  Durham,  1160-1176,  Barlow,  op  cit  pw 

«o  ,or  the  twemh  ceni"ry  1 am  ***** 

* Lawne,  Early  Scottish  Charters,  No.  230. 

in  itc  ,casts  seri°us  doubt  upon  the  authenticity  of  this  document  at  least 

AhW  nS  + f°rT  (Lawrie-  °P-  «*<•)  : first  because  Borthwick  belonged  to  Scone 
faWa+fnn  and  secondly  because  he  thought  the  list  of  witnesses  I 

the  ?ubiect  of  a fTf*1  WCU  be  authentic-  aild  Borthwick  may  have 
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concerned  with  ’ecclesiastical  personages  ; one  would  expect  the  practice 
of  presentation  to  the  diocesan  to  be  first  observed  among  the  clergy 
themselves,  and  then  to  spread  to  the  laity. 

It  appears  from  the  St.  Andrews’  Register  that  by  1178-79  it  had 
become  normal,  at  least  in  Lothian,  and  probably  in  the  diocese  of  St. 
Andrews  generally,  for  a lay  person  to  present  an  incumbent  to  the  bishop 
for  institution.  There  is  a document1  relating  to  the  church  of  Bame,  in 
the  patronage  of  Alexander  of  St.  Martin  (read  Barue,  i.e.,  Bara,  in  the 
demesne  of  the  St.  Martin  family).  He  reserves  the  right  of  himself  and 
his  heirs  of  presenting  the  parson  of  the  church  to  be  instituted,  i.e.,  by 
the  bishop. 

Then  we  reach  the  last  stage  before  the  ultimate  regular  practice  of 
the  middle  ages.  This  penultimate  stage  is  represented  by  a deed  by  which 
the  bishop  grants  the  church  or  benefice  to  the  incumbent,  as  though 
making  a grant  of  property,  but  with  a statement  that  the  incumbent 
has  been  presented  to  him  by  someone  who  may  be  presumed  to  be  the 
patron.  One  such  document  comes  from  the  chancery  of  Bishop  Roger 
Beaumont  of  St.  Andrews,  circa  1199-1200,2  and  represents  what  was  no 
doubt  the  most  up-to-date  form  of  doing  this  particular  thing  in  Scotland 
at  the  time.3  Bishop  Roger  grants  to  William,  son  of  Adam  of  Nevay 
(Neuihn)  (Angus),  in  alms,  the  church  of  Lour  (i.e.,  the  later  Meathie-Lour, 
Forfar)  *'  at  the  presentation  of  the  said  Adam.”  He  is  to  have  and  to 
hold  the  aforesaid  church  as  any  parson  holds  his  church  in  the  bishop’s 
diocese,  saving  the  bishop’s  rights  and  dues  ( scdvis  episcopalibus) . 

The  regular  practice  of  the  middle  ages  was  for  the  patron  to  send 
letters  of  presentation,  the  bishop  to  issue  letters  of  admission  and  institu- 
tion, and  the  appropriate  official,  usually  the  rural  dean,  to  induct  the 
incumbent  into  the  church.  In  thirteenth  century  records,  instances  can 
be  found  in  a number  of  dioceses  of  the  practice  of  issuing  letters  of 
admission  and  institution,  with  the  induction  of  the  incumbent  following 
that.  It  is  probable  that  the  bishops  of  St.  Andrews  and  Glasgow  kept 
registers  of  these  matters,  but  if  so,  they  are  lost. 

In  Scotland  the  church’s  claim  to  jurisdiction  in  cases  of  patronage 
seems  to  have  been  successfully  upheld.  This  claim  of  the  church  to 
jurisdiction  in  such  cases  was  a logical  consequence  of  the  new  conception 

1 Beg.  Prior.  Sancti  Andree,  pp.  333-334. 

3 A summary  will  be  found  in  Hist.  MSS.  Com.,  Rep.  on  Duke  of  Portland  s 
MSS.,  vol.  ii,  pp.iff.  The  original  is  in  the  Brit.  Museum. 

* Had  there  been  anything  more  up-to-date  available,  Beaumont  and  his 
officials  would  have  known  about  it. 
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established  by  Pope  Alexander  III  of  the  jus  patronatus  as  a jus  annexum 
spirituals,  and  it  was  a deduction  which  he  did  not  fail  to  make.1 

But  the  church  could  not  maintain  her  jurisdiction  in  disputes  as  to 
patronage.  In  Germany,  France  and  England2  such  disputes  were  soon 
increasingly  referred  to  the  temporal  courts,  although  in  Normandy 
special  tribunals  were  provided  for.  Was  the  choice  of  a cleric  to  be 
regarded  as  a religious  trust  or  as  a proprietary  right  ? In  England  the 
latter  view  persisted  ; the  advowson  was  treated  as  nearly  as  possible 
as  if  it  were  a piece  of  land.3 

In  Scotland  an  effort  was  made  to  introduce  English  practice  under 
William  the  Lion,  when  the  prior  and  canons  of  St.  Andrews  were  drawn 
into  the  King’s  court  in  a dispute  regarding  the  church  of  Leuchars.4 
But  Innocent  III  took  strong  action  in  the  matter,  and,  as  Lord  Cooper 
observes,  “ the  situation  was  regarded  as  sufficiently  grave  to  justify  the 
issue  of  three  separate  mandates,  and  as  a result  a bishop,  seven  abbots 
and  a prior  were  mobilized  in  support  of  the  church’s  position."5 

The  evidence  in  Regiam  Majestatem  is  not  consistent,  but  Book  III, 
33,  is  said  to  be  of  dubious  authenticity  as  part  of  the  original.6  In  Book 


1 As  for  example  in  the  famous  decretal  letter  to  the  King  of  England  Causa 
vero  juris  patronatus  ita  conjuncta  est  et  connexa  spiritualibus  causis.  quod  non  nisi 
ecclesiastico  judicio  valeat  definiri,  et  apud  ecclesiasticum  judicem  solum  modo  terminari 
(X.2,i,3)  (1179-80). 

Q The  first  clause  of  the  Constitutions  of  Clarendon  (a.d.  1164)  reserves  to  the 
Curia  Regis  questions  of  Presentation  and  Advowson  for  the  decision  of  which  the 
ssize  of  Darrein  Presentment  was  issued.  De  advocatione  et  praesentatione  ecclesiarum 
si  controversy  emersent  inter  laicos,  vel  inter  laicos  et  clericos,  vel  inter  clericos  in  curia 
domini  regis  tractetur  vel  terminetur.  (Text  as  in  Stubbs’  Select  Charters , 9th  edit 
F 164.  Sir  Maurice  Powicke  comments,  “The  control  of  the  advowson  by  the 
now  symbolic  of  a national  policy  ; and  it  is  hardly  an  exaggeration 
to  say  that  the  English  Reformation,  so  peculiar  in  its  character,  was  implicit  in  the 
first  clause  of  the  Constitutions  of  Clarendon {Medieval  England,  pp.  50-51) 

For  France,  Item  le  roy  a la  cognoissance  des  droits  de  patronage  tant  et  si  lonsuement 
comme  lien  est  debat  entre  les  patrons  ; car  la  controversy  des  patrons  reSeZlus 
temporalite  que  spintuahle.  Laboulaye  et  Dareste,  Le  Grand  Coutumier,  p.  102^ 

* W.  S.  Holdsworth,  A History  of  English  Law,  vol.  Ill,  p.  i4o. 

4 Reg.  Prior.  Sancti  Andree,  350-352. 

Select  Scottish  Cases;  St.  Andrews  Priory  v.  de  Quincy  p 8 
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I,  2,  the  writer  assigns  to  the  church  courts  the  three  topics  of  dos,  wills 
and  rights  of  patronage.  Sed  caveat  sibi  patronus  laicus  quod  vacante 
ecclesia  vel  vicaria  praesentet  personam  idoneam,  in  literatura  sufficientem, 
vita  laudabili,  et  sane  morigeratam , et  quod  praesentet  illam  infra  quatuor 
menses,  ne  dilatio  ulterior  suae  praesentationis  praejudicare  sibi  valeat ; per 
quod  pro  defectu  suae  praesentationis  episcopus  loci  de  jure  canonico  valeat 
praesentare,  hoc  est,  providere  de  illo  beneficio,  unde  magna  dissensio 
oriatur d 

Registrum  Episcopatus  Glasguensis,  No.  58,  one  of  a series  of  papal 
bulls  to  Bishop  Jocelin  of  Glasgow  (1175-99),  answering  his  questions  cri 
canon  law  reads  : quod  de  patronatu  inter  se  aliqui  contendentes  in  presentia 
episcopi  sui  litem  contestentur  et  ipsuis  judicio  lis  terminetur. 

From  the  middle  of  the  13th  century  onwards,  patrons  in  Scotland  as 
elsewhere  were  much  troubled  by  papal  claims  to  override  the  rights  of 
patrons,  but  the  question  of  papal  patronage  would  require  to  be  the 
subject  of  a separate  study.1 2 


1 Regiam  Majestatem,  Stair  Soc.,  Edn.,  p.  61. 

2 For  papal  provisions  generally,  G.  Barraclough,  Papal  Provisions,  is  a valuable 
corrective  to  a wholesale  condemnation  of  provisions,  but  as  the  late  A.  Hamilton 
Thompson  remarked,  it  is  going  very  far  to  praise  the  papal  system  of  procedure  as 
" a great  achievement,  and  probably  an  achievement  which  only  a jurisprudence 
exercised  with  a consciousness  of  the  nearness  of  God  and  of  eternity  could  have 
produced.”  Barraclough,  op.  cit.,  p.  81.  Thompson,  English  Clergy,  p.  13  n.  I. 

The  subject  needs  re-examination,  and  restatement.  Papal  provision  was  part 
of  the  growing  centralisation  of  the  church.  It  was  centralisation  applied  to  patronage, 
just  as  appeals  to  Rome,  the  use  of  judges  delegate  and  so  forth,  represented  centralisa- 
tion applied  to  the  judicial  system.  See  W.  A.  Pantin,  The  English  Church  in  the 
Fourteenth  Century,  p.  47.  A.  Deely,  Papal  Provisions  and  Rights  of  Royal  Patronage, 
E.H.R.  (1928),  497fi  ; F.  W.  Maitland,  Roman  Canon  Law  ; G.  Mollat,  La  Collation 
des  bdndfices  eccldsiastiques  sous  les  Papes  d' Avignon,  1305-78. 


